
 

 

The “240-Day Rule” Now Includes H-1B1, E-3 and CW-1 Nonimmigrants 
 

by the AILA Verification & Documentation Liaison Committee 
 
On January 15, 2016, USCIS published a final rule amending 8 CFR §274a.12(b)(20) to 
authorize continued employment for up to 240 days for H-1B1 (Chile, Singapore), E-3 
(Australia) and CW-1 (Commonwealth of the Northern Mariana Islands) nonimmigrants whose 
status has expired, provided that the employer timely filed an extension of stay with U.S. 
Citizenship and Immigration Services.1 This change will minimize workforce disruptions for 
U.S. employers and ease hardships to H-1B1, E-3, and CW-1 nonimmigrants who were 
previously excluded from the 240-day rule.  
 
As a result of this regulatory change, employers will be able to reverify affected workers on 
Form I-9 without the need to wait for an approval of the extension petition. The AILA 
Verification and Documentation Liaison Committee has prepared this practice pointer to advise 
AILA members of the changes and to provide unofficial “best practices” until the agency 
provides official guidance on these matters. 
 
What is the effective date of the new rule? 
 
The amended regulation took effect on February 16, 2016. 
 
What has changed, and who is affected? 
 
The regulations were amended to add H-1B1 and principal E-3 nonimmigrants to the list of 
“aliens authorized for employment with a specific employer incident to status” and 8 CFR 
§274a.12(b)(20) was amended to add H-1B1, E-3, and CW-1 to the list of nonimmigrant visa 
classifications that are eligible for an automatic 240-day extension of employment authorization 
where the nonimmigrant’s period of authorized stay has expired but where a timely application 
for an extension of stay has been filed. Prior to this change, the regulation only applied to A-3, 
E-1, E-2, G-5, H-1B, H-2A, H-2B, H-3, I, J-1, L-1, O-1, O-2, P-1, P-2, P-3, R-1, and TN 
nonimmigrants.  New 8 CFR §274a.12(b)(20) now reads:  

 
A nonimmigrant alien within the class of aliens described in paragraphs (b)(2) [A-
3], (b)(5) [E-1, E-2], (b)(8) [G-5], (b)(9) [H-1B, H-1B1, H-2A, H-2B, H-3], 
(b)(10) [I], (b)(11) [J-1], (b)(12) [L-1], (b)(13) [O-1, O-2], (b)(14) [P-1, P-2, P-
3], (b)(16) [R-1], (b)(19) [TN], (b)(23) [CW-1] and (b)(25) [E-3] of this section 
whose status has expired but on whose behalf an application for an extension of 
stay was timely filed pursuant to § 214.2 or § 214.6 of this chapter. These aliens 
are authorized to continue employment with the same employer for a period not to 
exceed 240 days beginning on the date of the expiration of the authorized period 
of stay. Such authorization shall be subject to any conditions and limitations noted 

                                                           
1  81 Fed. Reg. 2068-2084 (January 15, 2016).  
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on the initial authorization. However, if the district director or service center 
director adjudicates the application prior to the expiration of this 240 day period 
and denies the application for extension of stay, the employment authorization 
under this paragraph shall automatically terminate upon notification of the denial 
decision;2 

 
Does this change apply to petitions pending on February 16, 2016, or only to new filings on 
or after that date? 
 
Neither the preamble nor the text of the final rule provide guidance as to whether the 240-day 
extension applies to E-3, H-1B1, or CW-1 extension petitions filed prior to February 16, 2016 
but remain pending on the effective date. AILA is seeking guidance from USCIS on this question 
and related issues, but until such guidance is published, members should not assume that E-3, 
H1B1 or CW-1 employees are authorized to work until USCIS has approved the pending 
extension.  
 
How should an employer annotate and reverify Form I-9 for an H-1B1, E-3, or CW-1 
employee who wishes to rely on the 240-day extension rule? 
 
On February 23, 2016, USCIS posted the following guidance on the I-9 Central homepage: 
 

If an employer has timely filed an extension of stay for its H-1B1, E-3 or CW-1 
nonimmigrant employee, the employer should write “240-Day Ext” and the date the 
employer submitted the Form I-129, Petition for a Nonimmigrant Worker, or Form I-
129CW petition to USCIS in Section 2. The employer must reverify the employee’s 
employment authorization in Section 3 once a decision is received on the request for 
an extension of stay or by the end of the 240-day period, whichever comes first.3 

 
This is consistent with general guidance on the 240-day rule contained in the April 30, 2013, 
version of the M-274 Handbook for Employers.4 The M-274 further advises employers to retain 
proof of timely filing of the extension with USCIS. This includes a copy of the I-129, proof of 
payment, proof of mailing, and/or the receipt notice from USCIS. Once the extension is 
approved, the employer should “Enter the document title, number and expiration date listed on 
the notice in Section 3 of Form I-9.”5 
 
Will the amended rule change my extension strategy? 
 
Prior to the final rule, extensions for E-3, H-1B1, and CW-1 employees had to be filed months in 
advance in an effort to minimize the risk of a gap in employment authorization if USCIS were 
unable to adjudicate the extension request prior to the expiration of the prior period of authorized 
                                                           
2 Emphasis added. 
3 https://www.uscis.gov/i-9-central/changes-h-1b1-principal-e-3-nonimmigrants-and-cw-1-nonimmigrants-under-
dhs-enhancing-opportunities-final-rule.  
4 USCIS M-274 Handbook for Employers with Guidance for Completing Form I-9 at p. 27, AILA Doc. No. 
13043069, available at http://www.aila.org/infonet/uscis-m-274-handbook.  
5 Id. 
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stay. Alternatively, petitioners could send the employee abroad to apply for a visa at a U.S. 
consulate or embassy. The final rule will ease the burden on employers of E-3, H-1B1, and CW-
1 employees by giving them more time to file extension petitions and additional peace of mind 
that the 240-day rule will help avoid gaps in employment authorization. That said, given that 
processing times on extension petitions can fluctuate greatly members should advise employers 
accordingly and use their good judgment and discretion when determining the best time to file.    
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